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Court File No. CV-1 1-91 59-OOCL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF PRISZM INCOME FUND, PRISZM CANADIAN OPERATING TRUST, 

PRISZM INC. AND KIT FINANCE INC. 

AFFIDAVIT OF EVELYN SUTHERLAND 
(sworn May 30, 2011) 

I, EVELYN SUTHERLAND, of the City of Toronto, in the Province of Ontario, 

MAKE OATH AND SAY AS FOLLOWS: 

1. I am the Chief Financial Officer of Scott's Real Estate Investment Trust (" Scott's 

REIT"). As such, I have personal knowledge of the matters to which I hereinafter depose. 

Where I do not have personal knowledge of the matters set out herein, I have stated the source of 

my information and, in all such cases, believe it to be true. 

2. I swear this affidavit in response to the motion brought by Priszm Income Fund, Priszm 

Canadian Operating Trust, Priszm Inc., Kit Finance Inc., and Priszm Limited Partnership 

("Priszm LP") (collectively, "Priszm" or the "Priszm Entities "), for an order, inter al/a, 

authorizing the assignment of all of the rights and obligations of Priszm under the Consent 

Leases (as defined below) which are the subject of the Revised Transaction (as defined below), 

pursuant to section 11.3 of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (the "CCAA"). 
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DESCRIPTION OF SCOTT'S REIT AND ITS RELATED PARTIES 

3. Scott's REIT is an unincorporated open-ended real estate investment trust established 

under the laws of the Province of Ontario pursuant to an amended and restated declaration of 

trust dated December 31, 2010. Scott's REIT manages a portfolio of 220 retail properties 

located in 7 provinces across Canada. Scott's REIT trades on the Toronto Stock Exchange under 

the symbols SRQ.UN, SRQ.DB, SRQ.DB.A. A copy of Scott's REIT's organizational chart is 

attached as Exhibit "A" to this Affidavit. Scott's REIT and its subsidiaries and affiliates will be 

collectively referred to as "Scott's" in this Affidavit. 

SCOTT'S RELATIONSHIP WITH PRISZM AND PRUDENTIAL 

4. Priszm is a significant tenant of Scott's and operates KFC, Pizza Hut and Taco Bell 

restaurants at 188 of Scott's properties. Priszm also remains liable on the covenant in respect of 

3 other of Scott's properties that operate as KFC restaurants. 

5. To the best of my knowledge, Computershare Trust Company of Canada, as collateral 

agent for Prudential Investment Management, Inc., The Prudential Insurance Company of 

America, Pruco Life Insurance Company and Prudential Retirement Insurance and Annuity 

Company (collectively, "Prudential"), is Priszm's senior secured lender, holding general 

security against all of Priszm's assets, including, without limitation, a mortgage of the leasehold 

interests in many or all of the leases to which Priszm is a party. 

THE SALE OF PRISZM LOCATIONS TO SOUL 

6. On or around January 31, 2011, Scott's received notice and a request from Priszm to 

assign 9 master leases (collectively, the "Leases ") to Soul Restaurants Canada Inc. ( "Soul"), a 
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corporation incorporated on December 2, 2010, under federal laws of Canada which changed its 

name from 7716443 Canada Inc.. Priszm sought to assign the Leases to Soul pursuant to an 

Asset Purchase Agreement dated December 11, 2010 between Priszm, as vendor, and Soul, as 

purchaser (the "APA"). A copy of the APA is attached as Exhibit "B" to this Affidavit. 

7. Based upon the information contained in Priszm's past press releases, Soul is an affiliate 

of Soul Foods Group, a U.K. based franchisee of YUM! Restaurants International. A copy of 

Soul's corporate profile report is attached as Exhibit "C" to this Affidavit. 

8. The Leases which Priszm sought to assign pursuant to the APA can be conveniently 

separated into 3 different groups: 

(a) 4 master leases, copies of which are attached as Exhibit "D" to this Affidavit, 

each of which contains a provision that, provided the tenant remains liable for its 

covenants under the lease, the tenant shall have the right to assign the lease upon 

giving prior written notice to the landlord (collectively, the "Standard Notice 

Leases "); 

(b) 1 master lease, a copy of which is attached as Exhibit "E" to this Affidavit, 

which contains a provision stating that, provided the tenant remains liable for its 

covenants under the lease and its financial performance pursuant to the lease, the 

tenant shall have the right to assign the lease upon giving prior written notice to 

the landlord (the "Additional Notice Lease"); and 

(c) 4 master leases, copies of which are attached as Exhibit "F" to this Affidavit, 

each of which contains a provision stating that the tenant cannot assign the lease 



4 

without the prior written consent of the landlord (collectively, the "Consent 

Leases"). 

SCOTT'S ENTITLEMENT FLOWING FROM THE LEASES 

9. Each of the Leases contain an operative provision which creates an entitlement of Scott's 

to any funds paid to Priszm in consideration for the transfer or assignment of the premises which 

are the subject of those leases. 

10. Each of the Leases state, in similar language, that upon any assignment or transfer of the 

lease, the tenant is required to pay to the landlord any amount it receives from an assignee or 

transferee in excess of the minimum rent and the additional rent payable under the lease plus 

any consideration the tenant receives in respect of the transfer over and above rent and 

additional rent for such assignment or transfer (the "Lease Consideration Clause"). 

11. Further, each of the Consent Leases and Standard Notice Leases require that the tenant 

and the transferee shall execute any agreement required to give effect to the foregoing term 

(together with the Lease Consideration Clause, the "Lease Consideration Clauses ") 

12. The Lease Consideration Clauses are found at section 21.03 of all 4 of the Standard 

Notice Leases, section 21.03 of 1 of the Consent Leases and section 21.02 of I of the Consent 

Leases. Each of these sections states: 

The Landlord's consent to any Transfer shall be subject to the condition that if the 
minimum rent and additional rent to be paid by the Transferee under such 
Transfer exceeds the Minimum Rent, Percentage Rent and additional rent payable 
under this Lease, the amount of any excess shall be paid by the Tenant to the 
Landlord. Tithe Tenant receives from any Transferee, either directly or indirectly, 
any consideration other than rent and additional rent for such Transfer, either in 
the form of cash, goods or services (other than the proceeds of any bona fide 
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financing as a result of a Transfer involving a mortgage, charge or similar security 
interest in this Lease) the Tenant shall forthwith pay to the Landlord an amount 
equivalent to such consideration. The Tenant and the Transferee shall execute any 
agreement required to give effect to the foregoing term. [Emphasis added] 

	

13. 	The Lease Consideration Clauses are found at section 21.03 of the other 2 Consent 

Leases and state: 

The Landlord's consent to any Transfer shall be subject to the condition that if the 
minimum rent, and additional rent to be paid by the Transferee under such 
Transfer exceeds the Minimum Rent and additional rent payable under this Lease, 
the amount of any excess shall be paid by the Tenant to the Landlord. If the 
Tenant receives from any Transferee, either directly or indirectly, any 
consideration other than rent and additional rent for such Transfer, either in the 
form of cash, goods or services (other than the proceeds of any bona fide 
financing as a result of a Transfer involving a mortgage, charge or similar security 
interest in this Lease) the Tenant shall forthwith pay to the Landlord an amount 
equivalent to such consideration. The Tenant and the Transferee shall execute any 
agreement required to give effect to the foregoing term. [Emphasis added] 

	

14. 	Lastly, section 11.4(a) and 11.4(b) of the Additional Notice Lease contains the following 

Lease Consideration Clause: 

(a) if the Tenant shall receive from any Transferee of this Lease, either directly or 
indirectly, any consideration for the Transfer of this Lease, either in the form of cash, 
goods or services, the Tenant shall forthwith pay an amount equal to such consideration 
to the Landlord as Additional Rent forthwith upon receipt of same; [Emphasis added] 

(b) in the event of any Transfer by virtue of which the Tenant receives a rent in the form 
of cash, goods or services which is higher than the Rent payable hereunder to the 
Landlord for the portion of the Leased Premises so Transferred, the Tenant shall pay any 
such excess rent to the Landlord as Additional Rent forthwith upon receipt of same. 
[Emphasis added] 

	

15. 	It is Scott's view that it has at all times retained the ownership and interest in all rights, 

value and consideration associated with, derived from or attributable to the premises which are 

the subject of the Leases and, accordingly, any and all consideration (other than rent or 



additional rent) payable by Soul in respect of the Leases is the property of Scott's and is properly 

payable to Scott's (the "Lease Consideration "). 

LEASEHOLD MORTGAGEE AGREEMENTS 

16. Scott's (or its predecessor), Priszm (or its predecessor) and Prudential, among others, are 

parties to three Leasehold Mortgagee Agreements which relate to each of the Standard Notice 

Leases and the Consent Leases. Copies of the Leasehold Mortgagee Agreements are attached as 

Exhibit "G" to this Affidavit. 

17. The Leasehold Mortgagee Agreements expressly acknowledge that the Charges (as 

defined in the Leasehold Mortgagee Agreements) are subject to and subordinate to all conditions 

and covenants of the Standard Notice Leases and the Consent Leases and to the rights of Scott's 

thereunder. 

18. Specifically, section 2 of the Leasehold Mortgagee Agreements states: 

The Landlord in granting its consent to the Charges does not hereby acknowledge 
or approve of any of the terms of the Charges as between the Tenant and the 
Leasehold Mortgagee except for the granting itself of the Charges and except as 
aforesaid, the Landlord shall not be bound by nor be deemed to have knowledge 
of any of the terms of the Charges. The Leasehold Mortgagee acknowledges that, 
subject to the terms hereof, the Charges are subject to and subordinate to all 
conditions and covenants of the Leases and to the rights of the Landlord 
thereunder. [Emphasis added] 

19. Section 11 of the Leasehold Mortgagee Agreements states: 

Nothing contained in this Agreement or in any Assignment and Assumption 
Agreement shall: (i) restrict the ability of the Landlord to transfer, assign or 
convey the Leased Premises or the Leases or any interest of the Landlord therein; 
(ii) be deemed or otherwise construed to be a waiver of, or subordination of, any 
rights of the Landlord against any personal and/or other property on or in the 
Leased Premises including without limitation any right of distraint that the 
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Landlord has in respect of any such property; or (iii) be deemed or otherwise 
construed to be a waiver of, or subordination of, any rights of the Landlord under 
the Leases or at law, including, without limitation, under section 38 of the 
Commercial Tenancies Act, R.S.O. 1990, c. L.7. For greater certainty, the 
Landlord shall have no obligation on any transfer, assignment or conveyance 
contemplated in (i) above, to obtain any covenant by any purchaser, transferee or 
assignee of the Landlord's interest to be bound by the terms of this Agreement. 
[Emphasis added] 

20. Pursuant to sections 2 and 11 of the Leasehold Mortgagee Agreements, Prudential 

expressly acknowledged Scott's interest and priority to the Lease Consideration pursuant to the 

Lease Consideration CIause contained in each of the Standard Notice Leases and the Consent 

Leases. 

SCOTT'S RESPONSE TO PRISZM'S INITIAL NOTICE AND REQUEST 

21. In response to Priszm's initial notice that it was assigning the Leases, Scott's sent a letter 

to Priszm dated February 14, 2011, which, among other things, advised Priszm that pursuant to 

section 21.03 of the Standard Notice Leases that the respective tenants would not be released 

from any of their obligations or covenants contained in the respective Leases. The letter further 

advised Priszm that Scott's reserved its rights pursuant to section 21.03 of the Standard Notice 

Leases to require any consideration received from the tenant in respect of any transfer to be paid 

to Scott's. A copy of the letter from Scott's to Priszm dated February 14, 2011 with respect to 

the Standard Notice Leases is attached as Exhibit "H" to this Affidavit. 

22. Scott's further letter to Priszm dated February 14, 2011, among other things and in 

response to the consent to assignment request, again advised Priszm of Scott's reservation of its 

rights pursuant to section 21.02 or 21.03 of the Consent Leases, as the case may be, to require 

any consideration received from the tenant from any transfer to be paid to Scott's. A copy of the 
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letter from Scott's to Priszm dated February 14, 2011 with respect to the Consent Leases is 

attached as Exhibit "I" to this Affidavit. 

23. Upon Priszm's request, Scott's also sent a letter dated February 14, 2011 to Nazir 

Hussein, the consultant to Soul Foods Group, which also reserved Scott's rights in this regard. A 

copy of the letter from Scott's to Mr. Hussein dated February 14, 2011 is attached as Exhibit 

"J" to this Affidavit. 

24. Despite the specific request, Scott's was not provided with a breakdown of the purchase 

price allocation attributable to each of the restaurant operations being acquired by Soul pursuant 

to the APA to assist in quantifying the Lease Consideration. Copies of the letters from Priszm 

and Mr. Hussein to Scott's, each dated February 17, 2011, which outline their respective 

responses to Scott's, are attached as Exhibit "K" to this Affidavit. Interestingly, one of the 

statements made in Priszm's response in noteworthy. On the last page, Ms. Papernick states, 

"Furthermore, we dispute your unsubstantiated statement that Priszm is currently financially 

insolvent." 

25. Scott's communicated to Priszm by way of a subsequent letter dated February 18, 2011, 

wherein Scott's advised Priszm that the issue with respect to the purchase price allocation must 

be addressed in advance of the closing of the sale transaction with Soul contemplated by the 

APA (the "Original Transaction ") so that the portion of the purchase price which constitutes 

Lease Consideration flows to Scott's in accordance with the Lease Consideration Clauses. A 

copy of the letter from Scott's to Priszm dated February 18, 2011 is attached as Exhibit "L" to 

this Affidavit. 
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26. Priszm responded to Scott's by way of letter dated February 21, 2011, stating it disagreed 

with Scott's view that the Lease Consideration Clauses provide Scott's with rights to a certain 

portion of the proceeds of sale from the Original Transaction. No justification for this position 

was provided. A copy of the letter from Priszm to Scott's dated February 21, 2011 is attached as 

Exhibit "M" to this Affidavit. 

THE CCAA PROCEEDINGS 

27. On March 31, 2011, Priszm and certain related parties sought and obtained an initial 

order (the "Initial Order") under the CCAA. Pursuant to the Initial Order, FTI Consulting 

Canada Inc. was appointed as monitor (the "Monitor") in these CCAA proceedings. 

28. The Original Transaction did not close in advance of Priszm obtaining the Initial Order. 

The materials filed in connection with Priszm's application for protection from its creditors 

under the CCAA continued to refer to the Original Transaction and Priszm's intention to pursue 

it, but no motion to seek approval of the Original Transaction was ever brought. 

29. After the CCAA filing of Priszm, Scott's was advised that the Original Transaction was 

the subject of further negotiation by Priszm and the Monitor. 

PRISZM'S REFUSAL TO EXECUTE THE TRUST AGREEMENT 

30. On April 19, 2011, in accordance with the Lease Consideration Clauses contained in 

sections 21.02 and 21.03 of the Standard Notice Leases and the Consent Leases,. as the case may 

be, counsel to Scott's, in an effort to protect Scott's position, delivered to Priszm and its lawyers 

a Trust Agreement to be executed by Scott's, Priszm and Soul as per the terms of the Leases 
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referred to in paragraphs 12 to 14 above. A copy of the letter and the enclosed Trust Agreement 

is attached as Exhibit "N" to this Affidavit. 

	

31. 	In response to Scott's request to execute the Trust Agreement, counsel to Priszm sent a 

letter to Scott's dated April 21, 2011, which, among other things, stated that the trust mechanism 

to hold proceeds of the sale is unnecessary on the basis that the sale approval and/or distribution 

order will deal with the conditions pursuant to which such proceeds will be held and distributed. 

A copy of the letter from counsel to Priszm to Scott's dated April 21, 2011 is attached as Exhibit 

"O" to this Affidavit. 

	

32. 	Counsel to Scott's responded to counsel to Priszm by way of a subsequent letter dated 

April 28, 2011, wherein Scott's advised Priszm that pending agreement on an acceptable form of 

sale order, Scott's continues to reserve all of its rights pursuant to the Leases, including, without 

limitation, the right to insist on the trust agreement mechanism proposed in the letter dated April 

19, 2011. A copy of the letter from Scott's to Priszm dated April 28, 2011 is attached as Exhibit 

"P" to this Affidavit. 

	

33. 	Counsel to Scott's reiterated its position by way of a further letter dated May 10, 2011, 

wherein Scott's advised Priszm that the proceeds arising from a sale that are determined to be 

attributable to the Leases as part and parcel of the transaction are the property of Scott's. A copy 

of the letter from Scott's to Priszm dated May 10, 2011 is attached as Exhibit "Q" to this 

Affidavit. 

THE REVISED TRANSACTION 
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34. While Scott's was led to believe that a transaction with Soul was still being finalized, a 

revised transaction, in the form of an Amended and Restated Asset Purchase Agreement dated 

May 17, 2011 (the "Revised APA"), was not presented to us until a meeting held on or about 

May 18, 2011 (the "May 18 th  Meeting ") among the Monitor, its counsel, and counsel to both 

Priszm Scott's (the "Revised Transaction"). The Revised APA is attached hereto as Exhibit 

am 

35. Pursuant to the Revised Transaction, the number of locations which Priszm seeks to 

transfer to Soul under various leases has been reduced from 231 to 204. The number of premises 

which are governed by Scott's Leases and which Priszm seeks to transfer to Soul has been 

reduced from 79 (in the Original Transaction) to 63 (in the Revised Transaction). 

36. Priszm continues to seek to assign, inter alia, the Consent Leases which affect 31 

premises owned by Scott's. Priszm also seeks to assign the Standard Notice Leases and the 

Additional Notice Lease which affect 32 properties owned by Scott's. 

37. Despite Scott's repeated efforts to deliver its consent to the assignment of these leases, 

Priszm has unreasonably refused to accept such consent on the terms delivered by Scott's and 

refuses, without justification, to negotiate with Scott's with respect to any assignment agreement, 

as further detailed below. 

PRISZM'S REFUSAL TO NEGOTIATE AN ASSIGNMENT AGREEMENT 

38. In connection with the Original Transaction, Scott's advised Priszm, in a letter dated 

March 30, 2011, that it was prepared to provide, inter alia, its consent to the assignment of the 

Consent Leases on the understanding that Priszm execute a standard form assignment agreement, 
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a copy of which was executed by Scott's and enclosed with its letter (the "Assignment 

Agreement"). A copy of Scott's letter and the enclosed Assignment Agreement are attached 

hereto as Exhibit "S ". 

39. The Assignment Agreement was delivered in a form that was consistent with previous 

assignment agreements to which Scott's, as landlord, had provided its consent to Priszm to the 

assignment of a lease under which Priszm was the tenant (the "Precedent Assignment 

Agreement"). The only material difference which existed as between the Precedent Assignment 

Agreement and the Assignment Agreement is that the latter does not waive Scott's entitlement 

under sections 21.02 (under I of the Consent Leases) and 21.03 (under 3 of the Consent Leases) 

to receive the equivalent of any consideration that is paid to Priszm by Soul in connection with 

the assignment of the Consent Leases. A copy of a Precedent Assignment Agreement executed 

by, inter alia, Priszm and Scott's is attached hereto as Exhibit "T". 

40. At no time between the Initial Order and the May 18 th  Meeting did Priszm respond to 

Scott's delivery of the Assignment Agreement. 

41. Accordingly, on May 23, 2011, counsel for Scott's emailed counsel for Priszm, advising 

that Scott's is agreeable, inter alia, to the assignment of the Consent Leases on the limited 

condition that an agreement in the same or similar form to the Assignment Agreement is signed 

by Soul in Scott's favour. To this end, Scott's advised Priszm that there is no need for an order 

under section 11.3 of the CCAA. A copy of the email delivered by Scott's on May 23, 2011 

enclosing the Assignment Agreement is attached at Exhibit "U" 

42. In response, counsel for Priszm emailed counsel for Scott's on May 24, 2011, advising, 

inter alia, that the Assignment Agreement "is not acceptable to Priszm nor, we believe, was it or 
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will it be acceptable to Soul Restaurants". No justification for this position was provided by 

Priszm. Rather, counsel to Priszm merely advised that Priszm intends to move forward with a 

motion under section 11.3 of the CCAA for an order assigning all of the leases which require 

consent where consent has not yet been obtained from the landlord. A copy of the email 

delivered by counsel for Priszm on May 24, 2011 is attached at Exhibit "V" 

43. On May 26, 2011, counsel for Scott's emailed counsel for Priszm inquiring as to the 

specific concerns which Priszm has with the Assignment Agreement in its current form, and 

requesting that Priszm advise of any proposed drafting changes regarding same. As at Friday, 

May 27, 2011, no response to this inquiry has been received by Scott's from Priszm. A copy of 

the email delivered by counsel for Scott's on May 26, 2011 is attached as Exhibit "W". 

THE SALE PROCEEDS 

44. It is Scott's view that a significant portion of the proceeds of sale from the Revised 

Transaction (the "Sale Proceeds ") are attributable to the Leases as opposed to the other tangible 

and intangible assets of Priszm. 

45. Counsel to the Monitor advised Scott's in a letter dated May 19, 2011, that the Monitor 

has not taken a position with respect to Scott's entitlement under the Lease Consideration 

Clauses. To this end, the Monitor advised Scott's that it intends to hold the proceeds from the 

proposed sale transaction in escrow pending further determination by the court or the consensual 

resolution between the parties. The Monitor has confirmed at paragraph 53 of its Second Report 

dated May 26, 2011 (the "Second Report "), that Scott's claim to a portion of the Sale Proceeds 

is not currently subject to a motion before the Court, and further that Priszm and Scott's have 

agreed that $12.2 million of the Sale Proceeds will be held by the Monitor pending further Order 
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of the Court. To this end, the Monitor has requested that such an escrow be approved by the 

Court, as explained at paragraphs 53-55 and 58 of its Second Report. A copy of the Second 

Report of the Monitor is attached hereto as Exhibit "X". 

46. Scott's is prepared to move forward with a motion as to its entitlement to the Lease 

Consideration on a prompt basis. 

47. Priszm's refusal to accept the Assignment Agreement is, without justification, as is its 

further refusal to negotiate with Scott's in connection with the terms of any such agreement. 

Scott's consent (subject to a proper assignment agreement) has been offered and is available. 

Scott's has not tied its consent to the amounts to which it says it is entitled under the Lease 

Consideration Clauses, but is agreeable to allowing the Revised Transaction to proceed on the 

understanding that the issue of entitlement to the Lease Consideration to be adjudicated after the 

Revised Transaction closes, in the absence of an order under section 11.3 of the CCAA. 

48. The Monitor has not stated in its Second Report that the assignment of the Consent 

Leases via court order is necessary, or a condition precedent, to the closing of the Revised 

Transaction. In fact, at paragraph 46 of its Second Report, the Monitor states that "given the 

limited conditions of the [Revised APA], the evidence of financing provided by Soul and the 

satisfaction of the conditions precedent related to the consents of Prudential and the Franchisor, 

the Priszm Entities believe that there is a relatively low degree of closing risk. The Monitor 

concurs". 

49. Scott's believes that this motion is being pre-maturely advanced and likely unnecessary 

given that Priszm has not made commercially reasonable efforts to obtain, prior to the Closing 
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Date (as defined in the Revised APA), the consent of Scott's to the assi gnment of the Consent 

Leases, and this consent had been offered by Scott's. 

50. 	This Affidavit is made in support of the within motion, and for no other or improper 

purpose whatsoever. 

SWORN before,the of tie City of 

EVELYNSUTHERLAND 



































































































































































































































































































































































































































































































































































































































































































































































































































































AIRD & BERLIS: LLP 

Barristers and Solicitors 

Steven L. Graff 
Direct: 416.865.7726 

E-ma: sgraff@airdberlis.com  

May 10, 2011 

Ashley Taylor 
Stikeman Elliott LLP Barristers & Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, ON M5L 169 

-and— 

Mr Mark Laugesen 
Bennett Jones LLP 
3400 One First Canadian Place 
P.O. Box 130 
Toronto, Ontario M5X 1A4 

-and— 

Marc Wasserman 
Osler Hoskin & Harcourt LLP 
1 First Canadian Place 
P.O. Box 50 
Toronto, ON M5X 1B8 

Dear Sirs/Madam: 

Re: 	Asset Purchase Agreement dated December 11, 2010 between Priszm Limited 
Partnership ("Priszm ") and 7716443 Canada Inc, (the "Transferee ") 

Further to the court attendance on Friday, April 29, 2011, my email of that morning and 
our conversations outside the court room that day, '1 have generally communicated to you 
our position on behalf of Scott's REIT that certain of the proceeds arising from the sale to 
Soul Foods are the property of Scott's REIT. Specifically, any of the proceeds that might 
be determined to be allocable to the leases as part and parcel of that transaction or any 
other transaction, are claimed as the property of Scott's REIT. 

In the course of our communications, we have advised you of our position that, to the 
extent that Scott's is successful in asserting its position in respect of the said proceeds, 
those proceeds will not be available to Priszm or any party who has been awarded a 
priority charge pursuant to court order, including the Admin Charge, the DIP Charge, the 
Critical Suppliers Charge, the Yum! Charge or the Directors' and Officers' Charge. 

Brookfield Place. 181 Bay Street, Suite 1800, Box 754 o  Toronto, ON , M51 Z19 - Canada 
1416.863.1500 F 416.863.1515 

www.aird rfis.¢&rn 
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You have expressed your comfort with Priszm's cash position considering the quantum of 
Scott's claim, and the proceeds otherwise available. In other words, you have expressed 
confidence that the claims that we are making could in no way derogate from or limit the 
claims of the various priority chargees_ On that basis, we have not insisted that our 
position be expressly made known to or canvassed with each of the priority chargees or 
the Court. However, once again, we wanted to confirm that in view of the communications 
we have had, we do not consider it our responsibility to reach out to the priority chargees 
and in that it is incumbent upon you to do so. 

We trust this is satisfactory. We would be happy to speak with you further. 

very truly, 

LLP 

Evelyn Sutherland 
Nigel Meakin (FTI Consulting Canada, Inc. — the Monitor) 

9583837.3 

AIRD & BERLIS .r.Y  
~... 	

Barristers and So[ieitcrs 























































































































































Attached is Exhibit "T" 

Referred to in the 

AFFIDAVIT OF EVELYN SUTHERLAND 

Sworn before me 

this .t _%day of May, 2011 

Commissioner for taking Affidavits, etc 



1705 — Kaska Rd. As 

ASSIGNMENT AGREEMENT 

THIS AGREEMENT made as of November 17, 2008 among Scott's Real Estate Limited Partnership, 
acting by its general partner Scotts GP Trust, acting through its sole trustee Scott's Trustee Corp, 
(hereinafter referred to as the "Landlord"), Prlsxm LP, by its general partner Priszrn Inc. (hereinafter 
called the "Assignor") and -I a ds4 .(hereinafter called the "Assignee") 

WHEREAS:  

A. 	By a lease (the "Lease") dated November 10, 2003, YUMI Brands Canada Management LP 
(the predecessor in interest to the Landlord) leased to KIT Limited Partnership, by its general 
partner, KIT Inc. (the predecessor in interest to the Assignor), as tenant, certain premises 
located at 51 Kaska Road, Sherwood Park, Alberta (the "Premises "), as more particularly 
described in Schedule "A" of the Lease as Store No. 1706, for a term of fifteen (15) years 
commencing November 10, 2003 to and including November 9, 2018. 

B, 	The Lease contains a covenant on the part of the Tenant not to assign the Lease or sublet the 
Premises or any part thereof without the Landlord's consent. 

C. The Assignor has agreed to assign its leasehold interest in the Premises to the Assignee, subject 
to obtaining the Landlord's consent to such assignment. 

D. The Assignor has applied to the Landlord for the Landlord's consent to assign its leasehold 
interest in the Premises to the Assignee, subject to and upon the terms and conditions herein set 
out. 

E. The Landlord has agreed to grant its consent to the within assignment as of the 21 51  day of 
December, 2008 (the "Effective Date"), subject to the terms and conditions set out herein. 

NOW THEREFORE In consideration of the mutual covenants and agreements between the 
parties and the sum of Ten Dollars ($10.00) that has been paid by each of the parties to the others, the 
receipt and sufficiency of which are acknowledged, the parties agree as follows: 

The foregoing recitals are true in substance and in fact and for the purposes of this Agreement, "rent" 
includes all minimum rent, percentage rental, additional rent and any other amounts payable under the 
Lease and this Agreement. 

Section 1 - Assignment 

The Assignor hereby transfers sets over and assigns unto the Assignee, as of and from the 
Effective Date, the Premises and all privileges and appurtenances thereto belonging, together 
with the unexpired residue of the Term, and all benefits and advantages to be derived under the 
Lease pertaining to the Premises. 

TO HAVE AND TO HOLD the same, subject to the payment of rent and the observance and 
performance of the tenant's covenants and the conditions and agreements contained in the 
Lease. 

Section 2 -- Assignor's Covenants: 

The Assignor covenants and agrees with the Assignee that: 

(a) 	the Lease is a good, valid and subsisting lease and the rent thereby reserved has been 
duly paid up to the Effective Date and the covenants and conditions herein contained 
have been duly observed and performed by the Assignor up to the Effective Date; 
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(b) the Assignor has good right, full power and absolute authority to assign its interest in the 
Premises and the Lease in the manner aforesaid, according to the true intent and 
meaning of this Agreement; 

(c) subject to the payment of rent and to the observance and performance of the tenant's 
covenants and the conditions and agreements contained in the Lease, the Assignee may 
enter into and upon and hold and enjoy the Premises for the residue of the Term granted 
by the Lease for its own use and benefit without any interruption by the Assignor or by 
any person whomsoever claiming through or under the Assignor; and 

(d) the Assignor will from time to time hereafter, at the request and cost of the Assignee, 
promptly execute such further assurances of the Premises as the Assignee reasonably 
requires. 

Section 3 —Assignee's Covenants 

The Assignee covenants and agrees with the Assignor and the Landlord that: 

(a) from and after the Effective Date to November 9, 2018, the Assignee will pay the rent and 
observe and perform the tenant's covenants and the conditions and agreements 
contained in the Lease pertaining to the Premises and indemnify and save harmless the 
Assignor and the Landlord from all actions, suits, costs, losses, charges, demands and 
expenses for and in respect thereof, 

(b) it will at all times from the Effective Date to and including November 9, 2018 pay directly 
to the Landlord annual minimum rent. The Assignee shall be responsible for payment of 
Property Taxes and all other payments covenanted to be paid by the tenant therein at the 
times and in the manner provided for in the Lease, and will observe and perform all of the 
terms, covenants, conditions and agreements contained in the Lease on the part of the 
tenant to be observed and performed; 

(c) the Assignee acknowledges that it has received a copy of the executed Lease and is 
familiar with the terms, covenants and conditions contained therein; and 

(d) the Assignee accepts the Premises in the condition in which they exist as of the Effective 
Date, The Landlord has no responsibility or liability for making any renovations, 
alterations or improvements in or to the Premises. 

Section 4 - Landlord's Consent 

The Landlord consents to the within assignment from the Assignor to the Assignee as of and from 
the Effective Date upon and subject to the following terms and conditions, that: 

(a) this consent does not in any way derogate from the rights of the Landlord under the 
Lease nor operate to release the Assignor from the observance and performance of all of 
the terms, covenants and conditions contained in the Lease on the part of the Tenant 
therein to be observed and performed, and notwithstanding the within assignment (or any 
disaffirmance or disclaimer of the within assignment), the Assignor shall continue to 
remain liable for all of such covenants during the balance of the Term of the Lease; 

(b) this consent does not constitute a waiver of the necessity for consent to any further 
Transfer (as defined in the Lease) of the Premises andior the Lease in respect of the 
Premises, which must be completed in accordance with the terms of the Lease, If the 
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Assignee proposes to effect a further Transfer, the terms of the Lease with respect to a 
Transfer shall be applicable; 

(c) this consent is given upon the express understanding that the Assignor and the Assignee 
shall hereinafter be jointly and severally responsible for and shall save the Landlord 
harmless and indemnify it from and against all costs, including all legal costs, incurred by 
the Landlord in connection with the preparation of this Agreement and any additional 
documentation related thereto and the Landlord's consent to this assignment; 

(d) by giving its consent pursuant to this Agreement, the Landlord does not hereby 
acknowledge or approve of any of the terms of this Agreement (or any other related 
agreements) as between the Assignor and Assignee except for the assignment 
(described in Section 1 hereof) itself and except for any amendments to the Lease 
agreed to by all of the parties hereunder; 

(e) the assignment is deemed not to have been delivered to the Assignee by the Assignor 
until the consent of the Landlord has been evidenced by the execution and delivery of 
this Agreement by the Landlord to both the Assignor and the Assignee; 

(f) the Assignor and the Assignee shall, at their expense, promptly execute such further 
assurances with respect to the Premises as the Landlord reasonably requires from time 
to time; 

(g) the Assignee shall not be entitled to enter into and take possession of the Premises or 
any part thereof, until (i) it shall deliver to the Landlord certificates of insurance, or, if 
required by the Landlord's mortgagee, certified copies of each such insurance policy 
which the Tenant is required to take out pursuant to the Lease, and (ii) all required 
permits, licenses and approvals from all governmental authorities having jurisdiction for 
the carrying on by the Assignee of its permitted business on the Premises; and 

(h) the Assignor and the Assignee expressly covenant and agree to comply with the 
condition set forth in the first sentence of Section 21.03 of the Lease, and without limiting 
the obligations set out therein, shall provide the Landlord with written notice, by not later 
than five (5) days after the Effective Date, that stipulates, in reasonable detail and 
includes substantiating evidence, any annual minimum rent paid by the Assignee to the 
Assignor In connection with the assignment described in Section 1 of this Agreement 
which is in excess of the annual minimum rent payable by the Assignor pursuant to 
Section 4.01 of the Lease (hereinafter referred to as the "Excess Annual Minimum Rent"). 
Notwithstanding anything to the contrary set forth in the last sentence of Section 21.03 of 
the Lease, the parties acknowledge and agree that the Landlord shall not be entitled to 
receive the equivalent of any consideration (other than Excess Annual Minimum Rent) 
that is paid by the Assignee to the Assignor, either in the form of cash, goods or services, 
in connection with the assignment described in Section 1 of this Agreement (which, for 
clarity, shall in no event be deemed to waive the Landlord's rights to demand the 
equivalent of such consideration pursuant to Section 21.03 in connection with 
subsequent transfers of the Lease). 

Section 5 — Landlord Confirmation 

The Landlord hereby acknowledges, confirms and agrees that, as of the date hereof: 

(a) 	the Term of the Lease expires on November 9, 2018, unless earlier terminated pursuant 
to the Lease or common law; 

;fit 
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(b) to the best of the Landlord's knowledge and belief, all payments on account of rent due 
under the Lease relating to the Premises, including without limitation, Minimum Rent and 
additional rent (if any) up to and including the date hereof have been paid in full; 

(c) to the best of the Landlord's knowledge and belief (but without inspection), all of the work 
required to be performed to the Premises by the Assignor under the Lease was 
completed in accordance with the provisions of the Lease and to the satisfaction of the 
Landlord, The Assignee hereby acknowledges and agrees that the Landlord has not 
inspected the Premises and the Landlord makes no representations whatsoever 
regarding the current state of repairs or condition of the Premises; and 

(d) to the best of the Landlord's knowledge and belief, in respect of the Premises, the Lease 
is without breach, default or dispute on the part of the Assignor or the Landlord. 

Section 6 - Notice 

All notices required to be given under this Agreement or under the Lease shall be in writing and 
may be served either personally or by registered mail at the following address: 

To the Assignor at: 	Priszm LP by its general partner Priszm Inc. 
101 Exchange Avenue 
Vaughan, Ontario, L4K 5R6 
Attention: Senior Director of Development 

To the Assignee at: 	Pirani Foods Inc. 
10462 174 Street NW 
Edmonton, Alberta, T5S 2G9 
Attn: Mr. Siraz Pirani 

To the Landlord at: 	c/o Scott's Real Estate Investment Trust 
161 Bay Street, Suite 2300 
TD Canada Trust Tower, BCE Place 
Toronto, Ontario M5J 2S1 

Section 7 -- Confirmation 

The parties in all other respects hereby confirm that the Lease constitutes the entire agreement 
between the Assignor and the Landlord and is in full force and effect, unchanged and unmodified 
except in accordance with this Agreement. It is understood and agreed that all terms and 
expressions used in this Agreement have the same meaning as they have in the Lease. 

Section 8 — Facsimile 1 Counterpart 

This Agreement may be executed in any number of counterparts, each of which shall be deemed 
an original and all of which taken together shall be deemed to constitute one and the same 
instrument. Counterparts may be executed either in original or faxed form and the parties adopt 
any signatures received by a receiving fax machine as original signatures of the parties; provided, 
however, that any party providing its signature in such manner shall promptly forward to the other 
party an original of the signed copy of this Agreement which was so faxed. 
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Section 9 — Binding Effect 

This Agreement shall be binding upon and, to the extent expressly permitted pursuant to the 
provisions of the Lease, will enure to the benefit of the parties and their respective successors 
and permitted assigns. 

Section 10— Assignor's Covenants with the Landlord 

The Assignor covenants and agrees with the Landlord that. 

(a) the Landlord and the Assignee may from time to time agree as between themselves to 
amend the terms of the Lease, it being agreed that no such amendments shall have the 
effect of releasing either the Assignor from any of its obligations under the Lease, for 
which the Assignor shall remain liable to the same extent as if such amendments had not 
been made; 

(b) if the Landlord terminates the Lease as a result of any default by the Assignee in the 
performance of its obligations pursuant to the Lease or this Agreement, such termination 
shall, as against the Assignor and the Assignee, be without prejudice to all the rights of 
the Landlord under the Lease and at law, included in which shall be the right to obtain 
from either of them all arrears of rent and other charges owing under the Lease up to the 
date of termination and damages in respect of tosses and deficiencies sustained by the 
Landlord; 

(e) 	if the Assignee is released or discharged in any receivership, bankruptcy, winding up or 
other creditors' proceeding or the Lease is disclaimed in any such proceeding or 
otherwise by a trustee, receiver or other person, or where the Assignee is a partnership, 
in the event of a change in the constitution of the partnership, the obligations of the 
Assignor shall not thereby be or be deemed to be released, waived, impaired or affected 
but shall continue with respect to the entire Term as if the Lease had not been 
disclaimed, and, at the option of the Landlord, the Assignor shall forthwith execute a new 
lease with the Landlord for a term commencing on the date of such disclaimer and 
expiring at what would have been the and of the Term but for such disclaimer, and such 
lease shall contain the same terms and conditions as contained in the Lease insofar as 
they are applicable to what would have been the unexpired Term but for such disclaimer; 
and 

(d) 	Its liability hereunder and under the Lease shall not be released, discharged, mitigated, 
impaired or affected by any loss of or in respect of any security received or intended to be 
received by the Landlord from the Assignee or from any other person, firm or corporation, 
whether or not occasioned or contributed to by or through any act, omission, default or 
neglect of the Landlord. 

Section 11 — Non-Liability 

The Assignee and the Assignor acknowledges, covenants and agrees: 

(a) that the Landlord is the nominee on behalf of Scott's Real Estate investment Trust (the 
"Trust"), and 

(b) the obligations under the Lease and this Agreement and any liabilities arising in any 
manner whatsoever out of or in connection with the Lease and this Agreement are not 
personally binding upon, and that resort shall not be had to, nor shall recourse or 
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satisfaction be sought from, the private property of any of: 

(1) 	the unit holders of the Trust, 

(i1) 	annuitants under a plan of which a unit holder of the Trust acts as trustee or 
carrier, and 

(111) 	the officers, trustees, employees or agents of the Trust. 

Section 12— irrevocability 

This Agreement shall be irrevocable by Assignor and Landlord until 5 o'clock p.m. on the day 
which is five (5) days following execution by them, after which time, if the Assignee has not 
delivered a signed copy to both parties, the Assignor and/or the Landlord may declare this 
Agreement to be null and void and of no further effect. 

IN WITNESS WHEREOF the parties hereto have duly executed this Agreement as of the day and 
year first above written under the hands of their proper signing officers duly authorized in that behalf. 

Scott's Real Estate Limited Partnership, acting by its 
general partner Scott's GP Trust, acting through its 
sole trustee Scott's Trustee Corp, 

Authorized Signing Officer 

I have authority to bind the corporation. 

Priszm LP by Its general ~ner Priszm Inc. 

Per: _... . 
Authorized Signini(Officer 

I have authority to bind the corporation. 

Per: 
Authorize Sin' 	tfi er 

I have authority to bind the corporation. 
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